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U.S. Customs Service 


Treasury Decisions 


(T.D. 77-215) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products 
manufactured or produced in the Philippines 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF Customs, 
Washington, D.C., August 26, 1977. 


There is published below directive of August 5, 1977, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning restriction on 
entry of cotton and manmade fiber textile products in certain categories 
manufactured or produced in the Philippines. This directive further 
amends, but does not cancel, that Committee’s directive of September 
22, 1976 (T.D. 76-297), and cancels that Committee’s directive of 
May 16, 1977 (T.D. 77-147). 

This directive was published in the FmrpERAL Reeister on August 9, 
1977 (42 FR 40305), by the Committee. 

(QUO-2-1) 


BEn L. Irvin, 
for Joun B. O’LoveGuHtiin, 
Director, 
Duty Assessment Division. 
1 
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UnitTep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


August 5, 1977. 


ComMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISSIONER: 


This directive amends, but does not cancel, the directive issued to 
you on September 22, 1976 by the Chairman of the Committee for the 
Implementation of Textile Agreements concerning imports into the 
United States of certain specified categories of cotton and man-made 
fiber textile products, produced or manufactured in the philippines. 
It cancels the directive of May 16, 1977. 

Paragraph 1 of the directive of September 22, 1976 is amended, 
effective on August 10, 1977 to read as follows: “‘Under the terms of 
the Arrangement Regarding International Trade in Textiles done at 
Geneva on December 20, 1973, pursuant to the Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement of October 15, 1975, as 
amended, between the Governments of the United States and the 
Republic of the Philippines, and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, you are directed to prohibit, 
effective on August 10, 1977, and for the fifteen-month period ex- 
tending from October 1, 1976 through December 31, 1977, entry 
into the United States for consumption and withdrawal from ware- 
house for consumption of cotton textile products in Categories 39, 
45/46/47, 49/63 (part), 50/51, and man-made fiber textile products 
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in Categories 214, 218/219/224 (part), 221, parts of 224, 225, 229; 
234/235, and 237 in excess of the following levels of restraint: 


Category Fifteen-Month Level of Restraint’ 

39 587,604 dozen pairs 

45/46/47 5, 601,210 square yards 
equivalent 

49/63 (part)? 85,163 dozen 

50/51 290,232 dozen (with sub- 


limits of 169,528 
dozen each for 
Categories 50 and 


51) 
214 1, 356,225 dozen pairs 
218/219/224 (part) *® 11, 292,334 square yards 
equivalent 
221 70,554 dozen 
pt. 224 145,117 pounds 


(only T.S.U.S.A. Nos. 380.- 
0420 and 380.8143) 
pt. 224 160,036 pounds 
(only T.S.U.S.A. Nos. 380.- 
0402 and 380.8103) 


225 3, 390, 563 dozen 
229 320,069 dozen 
234/235 98,495 dozen 
237 288,061 numbers” 


Cotton textile products in part of Category 63 (only T.S.U.S.A. 
Nos. 380.0043, 380.0046, 382.0054 and 382.0056) and man-made 
fiber textile products in Categories 218, 221, part of 224 (only T:S. 
U.S.A. Nos. 382.0455 and 382.7879) and 234, produced or manu- 
factured in the Philippines, which have been exported to the United 
States before October 1, 1976, shall not be subject to this directive. 


1 The levels of restraint have not been adjusted to reflect any imports after September 30, 1976; 
3 In Category 63, only T.S.U.S.A. Nos. 380.0043, 380.0046, 382.0054 and 382.0056. 
3 In Category 224, only T.S.U.8.A. Nos. 382.0455 and 382.7879. 
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Cotton textile products in part of Category 63 (only T.S.U.S.A. 
Nos. 380.0043, 380.0046, 382.0054 and 382.0056) and man-made fiber 
textile products in Categories 218, 221, part of 224 (only T.S.U.S.A. 
Nos. 382.0455 and 382.7879) and 234 which have been released from 
the custody of the U.S. Customs Service under the provisions of 19 
U.S.C. 1448(b) before the effective date of this directive shall not 
be denied entry under this directive. 

The levels of restraint set forth above are subject to possible 
future adjustment pursuant to the provisions of the bilateral agree- 
ment of October 15, 1975, as amended, between the Governments 
of the United States and the Republic of the Philippines which 
provide, in part, that: (1) within the group limits, specific levels of 
restraint may be exceeded by 7 percent in any agreement year; (2) 
specific levels of restraint may be increased for carryover and carry- 
forward up to 11 percent of the receiving year’s applicable limits; 
and (3) administrative arrangements or adjustments may be made to 
resolve minor problems arising in the implementation of the agree- 
ment. Appropriate adjustments under the foregoing provisions of the 
bilateral agreement will be made to you by letter. 

A detailed description of the categories and rates of conversion 
into square yards equivalent was published in the Fenrrat ReGIstER 
on February 3, 1975 (40 FR 5010), as amended on December 31, 
1975 (40 FR 60220), December 30, 1976 (41 FR 56881), January 21, 
1977 (42 FR 3888), and March 7, 1977 (42 FR 12898). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of cotton and man- 
made fiber textile products from the Philippines have been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rule-making provisions of 5 U.S.C. 553. This 
letter will be published in the Feprrat Reetster. 


Sincerely, 


Rosert E. SHerHEerD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 
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or 


(T.D. 77-216) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 26, 1977. 


There is published below directive of August 16, 1977, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, amending the level of restraint 
for cotton and manmade fiber textile products in certain categories 
manufactured or produced in the Republic of Korea. This directive 
amends, but does not cancel, that Committee’s directive dated Septem- 
ber 29, 1976 (T.D. 76-299). 

This directive was published in the Feprerat Reaister on Au- 
gust 19, 1977 (42 FR 41902), by the Committee. 

(QUO-2-1) 


Ben L. Irvin, 
for Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TexTILE AGREEMENTS 


August 16, 1977. 
CoMMISSIONER OF CusToMsS 


Department of the Treasury 
Washington, D.C. 20029 


Dear Mr. ComMIssIONER: 


On September 29, 1976, the Chairman, Committee for the Imple- 
mentation of Textile Agreements, directed you to prohibit entry for 
consumption or withdrawal from warehouse for consumption during 
the twelve-month period beginning on October 1, 1976 and extending 
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through September 30, 1977 of cotton, wool and man-made fiber 
textile products in certain specified categories, produced or manu- 
factured in Korea, in excess of designated levels of restraint. The 
Chairman further advised you that the levels of restraint are subject 
to adjustment.! 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to 
paragraphs 5(b) and 7(a) (ii) of the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of June 26, 1975, as amended, between 
the Governments of the United States and the Republic of Korea, 
and in accordance with the provisions of Executive Order 11651, you 
are directed to amend, effective on August 17, 1977, the twelve-month 
levels of restraint previously established for Categories 22/23 and 238 to 
the following amounts: 


Category Amended Twelve-Month Level of Restraint * 
22/23 3,964,780 square yards 
238 221,020 dozen 


The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of cotton, wool and man-made 
fiber textile products from Korea have been determined by the Com- 
mittee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the direc- 
tions to the Commissioner of Customs, being necessary to the imple- 
mentation of such actions, fall within the foreign affairs exception 
the the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the FepErAL ReEcistTEr. 


Sincerely, 


Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of June 26, 1975, as amended, between the Governments of the United States and the 
Republic of Korea which provide, in part, that: (1) within the aggregate and applicable group limits, specific 
levels of restraint may be exceeded by designated percentages; (2) these same levels may be increased for 
carry over and carryforward up to 11 percent of the applicable category limit; (3) consultation levels may be 
increased within the aggregate and applicable group limits upon agreement between the two governments; 
and (4) administrative arrangements or adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. 

2 The levels of restraint have not been adjusted to reflect any imports after September 30, 1976. 
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(T.D. 77-217) 


Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 


Haiti 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CuSTOMs, 
Washington, D.C., August 26, 1977. 


There is published below directive dated August 16, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton textile products in categories 50/51 manufactured or 
produced in Haiti. This directive further amends, but does not cancel, 
that Committee’s directive of December 27, 1976 (T.D. 77-48). 

This directive was published in the Freprrat Reaister August 18, 
1977 (42 FR 41656), by the Committee. 

(QUO-2-1) 


BEn L. Irvin, 
for Joun B. O’Loveutiin, 
Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


August 16, 1977. 


ComMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CommiIssIonER: 


This directive further amends, but does not cancel, the directive 
issued to you on December 27, 1976 by the Chairman, Committee for 
the Implementation of Textile Agreements, concerning imports into 
the United States of certain specified categories of cotton and man- 
made fiber textile products. 


244-054—77——2 
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Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
March 22 and 23, 1976, as amended, between the Governments of the 
United States and Haiti, and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, you are directed to prohibit, 
effective on August 19, 1977, and for the twelve-month period which 
began on January 1, 1977 and extends through December 31, 1977, 
entry into the United States for consumption and withdrawal from 
warehouse for consumption of cotton textile products in Category 
50/51 in excess of 95,522 dozen.' This level cancels the level previously 
established for Category 51 in the directive of December 27, 1976. 

Cotton textile products in Category 50, produced or manufactured 
in Haiti, which have been exported to the United States before Janu- 
ary 1, 1977, shall not be subject to this directive. 

Cotton textile products in Category 50 which have been released 
from the custody of the U.S. Customs Service under the provisions 
of 19 U.S.C. 1448 (b) before the effective date of this directive shall 
not be denied entry under this directive. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in the FeperAt Recistrer on February 3, 1975 
(40 FR 5010), as amended on December 31, 1975 (40 FR 60220), 
December 30, 1976 (41 FR 56881), January 21, 1977 (42 FR 3888), 
and March 7, 1977 (42 FR 12898). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Haiti and with 
respect to imports of cotton textile products from Haiti have been 
determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rule-making provisions of 5 U.S.C. 553. This 
letter will be published in the Feprrat ReeistEr. 


Sincerely, 


Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 





1 The level of restraint has not been adjusted to reflect any imports after December 31, 1976: 


CUSTOMS 9 
(T.D. 77-218) 
Customs Service decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C. 


The following is the substance of a recent decision made by the 
United States Customs Service where the issue involved is of sufficient 
general interest or importance to warrant publication in the Customs 
Bulletin. 


LEONARD LEHMAN 
Assistant Commissioner, 
Regulations and Rulings. 


Customhouse Brokers; Solicitation of Business 


The Customs Service was asked to rule whether an agreement be- 
tween a customhouse broker and a bank to provide coordinated 
brokerage and banking services violated section 111.37 of the Customs 
Regulations (19 CFR 111.37). That section, in pertinent part, pro- 
hibits the use of a customhouse broker’s license or name by or for any 
unlicensed person (other than his own employees authorized to act 
for him) in solicitation, promotion or performance of any Customs 
business or transaction. 

Under the agreement, the customhouse broker provides brokerage 
services, and the bank provides financing for international transac- 
tions. The agreement does not allow the customhouse broker or the 
bank to share in any money obtained by their respective business. 
Neither the customhouse broker nor the bank requires its customers 
to use the services of the other as a condition to receiving brokerage 
or banking services. 

The customhouse broker leased a portion of the bank’s property 
for its brekerage office, but the office was clearly identified as con- 
trolled by the customhouse broker. The bank agreed to promote the 
availability of the customhouse broker’s services, and the bank 
advertised the possible advantages of an international bank and a 
customhouse broker at the same location. 

The Customs Service previcusly interpreted section 111.37 of the 
Customs Regulations (19 CFR 111.37) as prohibiting any solicitation 
or promotion of a customhouse broker’s business by or for any un- 
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licensed person. However, the Customs Service reconsidered its 
former interpretation and is of the opinion that a more liberal ap- 
proach is justified in recognition of modern business practices. 
Decided, an agreement between a customhouse broker and a bank 
to provide coordinated brokerage and financial services independently 
does not violate section 111.37 of the Customs Regulations (19 CFR 
111.37) where the bank does not perform the services of a custom- 
house broker in any Customs business or transaction and the pro- 
motion or solicitation by the bank of business for the customhouse 
broker does not require the bank’s customers to use the services of the 
customhouse broker in order to obtain the bank’s services. 
(ADM-9-03) 


(T.D. 77-219) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in the Republic of China 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 26, 1977. 


There are published below directives of August 5 and August 12, 
1977, received by the Commissioner of Customs from the Chairman, 
Committee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton and manmade fiber textile products 
in certain categories manufactured or produced in the Republic of 
China. These directives amend, but do not cancel, that Committee’s 
directive of December 20, 1976 (T.D. 77-41). 

These directives were published in the Feprrat Reaister August 9, 
1977 (42 FR 40303), and August 16, 1977 (42 FR 41318), respectively, 
by the Committee. 

(QUO-2-1) 


Ben L. Irvin, 
for Joun B. O’Lovautin, 
Director, 
Duty Assessment Division. 
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Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


August 5, 1977. 
CommIssIONER OF Customs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISsIONER: 


On December 20, 1976, the Chairman, Committee for the Imple- 
mentation of Textile Agreements, directed you to prohibit entry of 
cotton and man-made fiber textile products in certain specified 
categories, produced or manufactured in the Republic of China and 
exported to the United States during the agreement year which began 
on January 1, 1977, in excess of designated levels of restraint. The 
Chairman further advised you that the levels of restaint are subject 
to adjustment." 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to paragraphs 6 and 8(a) (ii) of the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of May 21, 1975, as amended, between 
the Governments of the United States and the Republic of China, 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, you are directed to amend, effective on August 9, 
1977, the levels of restraint established in the directive of December 20, 
1976 for cotton textile products in Categories 45/46/47, and 50/51 
and man-made fiber textile products in Category 221 to the following 
amounts: 


Category Amended Twelve-Month Level of Restraint * 
45/46/47 13,582,447 square yards equivalent 

50/51 696,087 dozen 

221 3, 953,982 dozen 





1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of May 21, 1975, as amended, between the Governments of the United States and the 
Republic of China which provide, in part, that: 1) within the aggregate and applicable group limits, specific 
levels of restraint may be exceeded by designated percentages; 2) these levels may be increased for carryover 
and carryforward up to 11 percent of the applicable category limit; and 3) administrative arrangements or 
adjustments may be made to resolve minor problems. 

2 The levels of restraint have not been adjusted to reflect any eutries made after December 31, 1976; 
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The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton and man-made fiber 
textile products from the Republic of China have been determined 
by the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, 
the directions to the Commissioner of Customs, being necessary to 
the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Feprrat Recister. 


Sincerely, 


Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 





Unitep States DreparTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


August 12, 1977. 
CoMMISSIONER OF CusTOMS 


Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISSIONER: 


On December 20, 1976, the Chairman, Committee for the Imple- 
mentation of Textile Agreements, directed you to prohibit entry of 
cotton and man-made fiber textile products in certain specified cate- 
gories, produced or manufactured in the Republic of China and ex- 
ported to the United States during the agreement year which began on 
January 1, 1977, in excess of designated levels of restraint. The Chair- 
man further advised you that the levels of restraint are subject to 
adjustment.! 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 





1 The term “‘adjustment”’ refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of May 21, 1975, as amended, between the Governments of the United States and the 
Republic of China which provide, in part, that: 1) within the aggregate and applicable group limits, specific 
levels of restraint may be exceeded by designated percentages; 2) these levels may be increased for carryover 


and carryforward up to 11 percent of the applicable category limit; and 3) administrative arrangements or 
adjustments may be made to resolve minor problems. 
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to paragraphs 6 and 8 of the Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of May 21, 1975, as amended, between the 
Governments of the United States and the Republic of China, and 
in accordance with the provisions of Executive Order 11651 of March 3, 
1972, you are directed to amend, effective on August 16, 1977 the 
levels of restraint established in the directive of December 20, 1976 
for cotton textile products in Categories 9/10, 18/19, 22/23, 43/62 
(pt.), 45/46/47, 48, 49, 50/51 and 60 and man-made fiber textile prod- 
ucts in Categories 213, 219, 221, 222, 224 and 234/235 as follows: 


Category Amended Twelve-Month Level of Restraint ? 

9/10 42,927,144 square yards 

18/19 2, 309,995 square yards 

22/23 4,581,572 square yards 

43/62(pt.) * 991,153 square yards equivalent 

45/46/47 14, 538,688 square yards equivalent 
(of which not more than 
38,112 dozen shall be in 
Category 45) 

48 27,010 dozen 

49 46,624 dozen 

50/51 741,205 dozen (of which not more 
than 365,512 dozen shall 
in be Cat. 50 and not 
more than 587,212 doz- 
en shall be in Cat. 51) 

60 45,767 dozen 

213 9, 500,941 pounds 

219 6, 296,217 dozen 

221 4,217,625 dozen 

222 4,466,121 dozen 

224 10, 375, 806 pounds (of which not more 
than 241,586 pounds 
shall be in T.S.U.S.A. 
Nos. 380.0420 and 380.- 
8143 ane not more than 
724,758 pounds shall be 
in T.S.U.S.A. Nos. 380.- 
0402 and 380.8103) 

234/235 82, 676,847 square yards equivalent 


2 The levels of restraint have not been adjusted to reflect any entries made after December 31, 1976. 
3 In Category 62, only T.S.U.S.A. Nos. 382.0002, 382.0605 and 382.0610. 
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The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton and man-made fiber 
textile products from the Republic of China have been determined by 
the Committee for the Implementation of Textile Agreements to in- 
volve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs excep- 
tion to the rule-making provisions of 5 U.S.C. 553. This letter will 
be published in the Frprrat RecistEr. 


Sincerely, 


Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 


(T.D. 77-220) 
Customs Service decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


The following is the substance of a recent decision made by the 
United States Customs Service where the issue involved is of sufficient 


general interest or importance to warrant publication in the Customs 
Bulletin. 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


Tariff Classification—Plastic tubing reinforced with nylon 


The Customs Service has been asked to rule as to the proper 
classification, under the Tariff Schedules of the United States (TSUS), 
of certain nylon-reinforced tubing. The article consists of seamless 
plastic tubing covered with a nylon mesh material which in turn is 
covered with seamless plastic tubing. The tubing, imported on spools 
in lengths of 500 feet, is designed to carry gases or liquids under 
pressure. At issue is whether the correct classification of the tubing 


CUSTOMS 15 


is the provision for seamless tubing, almost wholly of plastics, other, 
in item 771.55, TSUS, or the provision for hose, pipe, and tubing, all 
the foregoing not specially provided for, of rubber or plastics, suitable 
for conducting gases and liquids, with or without attached fittings, in 
item 772.65, TSUS. 

For purposes of the tariff schedules, General Headnote 9(f) (iii), 
TSUS, defines the term “almost wholly of” to mean “that the essential 
character of the article is imparted by the named material, notwith- 
standing the fact that significant quantities of some other materials 
may be present.’’ The court in United China & Glass Co. v. United 
States, C.D. 3637. 61 Cust. Ct. 386, 389, (1968), said that the ‘‘essen- 
tial character” of an article is the distinguishing attribute which is 
indispensable to the structure, core, or condition of the article. 

“Almost wholly of” applies to only one named material. The court 
in Marshall Co. Inc. et al v. United States, C.D. 4291, 67 Cust. Ct. 316, 
324 (1971), ruled that if the named material does not itself impart the 
essential character to an article, or if another material is equally 
essential in imparting the essential character to the article, then 
the term “almost wholly of” is inapplicable for the purpose of classi- 
fying the article. 

Tubing, depending upon its construction, may have many uses, but 
the special characteristic of the nylon-reinforced plastic tubing is 
that it is capable of conducting gases or liquids under pressure. The 
nylon mesh reinforcement imparts this special characteristic of 
resistance to pressure. The nylon mesh reinforcing material dis- 
tinguishes the imported plastic tubing from the general class of 
plastic tubing. Without the nylon mesh reinforcing material, the 
plastic tubing is not capable of conducting gases or liquid under 
pressure. Accordingly, the plastic tubing material at most is only 
equally essential with the nylon mesh reinforcing material in im- 
parting the essential character to the imported tubing. Under these 
circumstances, the tubing cannot be held to be “almost wholly of” 
plastics for tariff classification purposes. 

Decided, the imported nylon-reinforced plastic tubing is not ‘almost 
wholly cf” plastics for the purpose of classification under the provision 
for seamless tubing, almost wholly of plastics, other, in item 771.55, 
TSUS, because the plastic material does not impart the essential 
character to the tubing. The nylon-reinforced plastic tubing is 
properly classifiable under the provision for hose, pipe, and tubing, 
all the foregoing not specially provided for, of rubber or plastics, 
suitable for conducting gases and liquids, with or without attached 
fittings, in item 772.65, TSUS. 

(AD M-9-03) 


244—-054—77——_3 
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Customs Penalty Decision 


The following is the substance of a recent decision made by the 
United States Customs Service where the issue involved is of sufficient 
general interest or importance to warrant publication in the Customs 
Bulletin. 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 





(C.P.D. 77-2) 
Violation of 19 U.S.C. 1459; notice of penalty 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


A railroad car entering the United States from a contiguous 
country was listed on the manifest as empty, but an examination 
revealed that it contained a substantial quantity of merchandise. 

The railroad car and merchandise were seized under section 460 
of the Tariff Act of 1930, as amended (19 U.S.C. 1460), for violation 
of section 459 of the Tariff Act of 1930, as amended (19 U.S.C. 1459), 
which requires the person in charge of a vehicle arriving in the United 
States from a contiguous country to provide Customs with a manifest 
listing all merchandise aboard the vehicle. Section 460 provides a 
dual penalty for violation of section 459: it provides for the forfeiture 
of both the unmanifested merchandise and the vehicle in which it was 
brought into the United States, and for the assessment of a penalty 
equal to the value of the unmanifested merchandise against the 
person in charge of the vehicle which brought the unmanifested 
merchandise into the United States. 

The carrier petitioned for relief from the forfeiture of the railroad 
car and the unmanifested merchandise and those forfeitures were 
subsequently mitigated by the Customs Service. However, no notice 
of the penalty against the person in charge of the vehicle was sent 
by the Customs Service because of uncertainty as to the person ‘in 
charge of” the railroad car. At issue is the status of that penalty. 

Decided, inasmuch as no notice of penalty against the person in 
charge of the vehicle was sent, this penalty was cancelled. The notice 
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of this penalty should have been sent to the conductor of the train 
of which the railroad car was a part, in care of his employer (the rail 
carrier), since the conductor was the person in charge of the train 


which brought the railroad car with unmanifested merchandise into 
the United States. 


Harvey B. Fox, 
Director, 
Entry Procedures & Penalties Division. 








18 CUSTOMS 
General Notice 
(19 CFR Part 134) 


Country of Origin Marking 


Extension of Time for Comments Concerning Proposed Change of Position Re- 
lating to Country of Origin Marking of Radios, Stereo Systems, Television 
Sets, and other Similar Consumer Electronic Products 


AGENCY: United States Customs Service, Department of the 
Treasury. 

ACTION: Notice of extension of time for comments. 
SUMMARY: This notice extends the period of time permitted for 
the submission of comments in response to the Customs Service’s 
proposal to change its position with respect to the acceptable country 
of origin marking of radios, stereo systems, television sets, and other 
similar consumer electronic products. This extension will permit the 
preparation and submission of more detailed comments by interested 
members of the public. 

DATES: Comments must be received on or before October 3, 1977. 
ADDRESS: Comments should be addressed to the Commissioner 
of Customs, Attention: Regulations and Legal Publications Division, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: John T. Roth, 
Attorney, Regulations and Legal Publications Division, United 
States Customs Service, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229 (202-566-8237). 

SUPPLEMENTARY INFORMATION: On August 3, 1977, the 
Customs Service published in the FeperAt Reaister (42 FR 39227) 
a notice of its intention to change its position with respect to the 
acceptable country of origin marking of radios, stereo systems, 
television sets, and other similar consumer electronic products. This 
change is being considered because many such articles of foreign 
origin carry a brand name which does not suggest foreign origin and, 
when offered for sale, are displayed in such a manner that a prospective 
purchaser is unable to examine the merchandise to determine the 
country of origin until the article has been purchased and unpacked 
at home. The Customs Service has determined that its current practice 
of permitting these articles to be marked as to country of origin on 
the back of the article, where labels showing the model number and 
other technical data are normally affixed, may no longer result in the 
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articles being conspicuously marked in a manner that will indicate 
to the ultimate purchaser the country of origin. 

The Customs Service proposes to require that radios, stereo systems, 
television sets, and similar consumer electronic products be marked 
with the country of origin on the front, top, or sides of the article in a 
manner which would ensure the visibility of the marking when the 
article is on display. The Customs Service continues to invite written 
comments from the public regarding this proposed rule, but all com- 
ments must be received on or before October 3, 1977. 

(AD M-9-03) 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 
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Edward D. Re 
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Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 


Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 





Customs Decisions 


(C.D. 4712) 
ARNOLD PickLE & OLIVE Co. v. UNITED STATES 
Cucumbers in brine 


COLLATERAL EsTopPEL 


A decision in which the appraised value of merchandise is allowed 
to remain in effect, not as the result of a finding as to its correctness, 
but because plaintiff, after proving the error of the appraisement, 
fails to prove the correct value, does not estop plaintiff in a later 
case from litigating the issue of the correct value of identical mer- 
chandise imported under identical circumstances. J. L. Bernard & 


20 





CUSTOMS COURT 21 


Co., Ine. v. United States, 66 Cust. Ct. 545, R.D. 11739, 324 F. 
Supp. 496 (1971) distinguished. 


Court Nos. 73-7—01647 and 73-7-01648-S 
Port of Nogales 


[Plaintiff’s motion for partial summary judgment granted; defendant’s motion 
for judgment on the pleadings denied.] 


(Dated August 17, 1977) 


Glad, Tuttle & White (Robert Glenn White of Counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Steven P. Flosheim, trial 
attorney), for the defendant. 


Memorandum Opinion and Order 


Warson, Judge: In these cross-motions plaintiff seeks partial 
summary judgment and defendant seeks judgment on the pleadings. 
Both parties rely on the similarity of the circumstances of this case 
to those in Arnold Pickle & Olive Co. v. United States, 75 Cust. Ct. 
154, C.D. 4620 (1975), the record of which has been incorporated 
herein. 

In that case, owing to a lack of proof of costs of inspecting and 
grading certain Mexican cucumbers plaintiff failed to prove the 
claimed export value of its imported cucumbers. In other respects 
plaintiff won a “moral” victory. The court found the appraisement 
erroneous in that it was based on nonexistent sales between plaintiff 
and Pickle-Mex, its agent or alter ego in Mexico. Pickle-Mex bought 
the cucumbers from the farmers, inspected them, graded them 
and placed them in brine for export. The court also agreed with 
plaintiff’s argument that although the Tariff Schedules spoke of the 
importation as a unitary article (vegetables in brine), it would be 
proper to prove the export value by combining the price at which the 
farmers sold the cucumbers to Pickle-Mex with Pickle-Mex’s costs of 
readying and packing the cucumbers for shipment to the United 
States. 

Plaintiff, relying on the affidavit of Byron Arnold Jr., general 
manager of plaintiff and one of the partners in Pickle-Mex, attesting 
to the facts the merchandise involved in this case and the circumstance 
of its exportation are identical with those involved in the prior case 
(with the exception of certain identified entries in which ice was not 
used) seeks a partial adjudication which would duplicate the findings 
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in plaintiff’s favor made in the first case and leave for trial only the 
question of the amounts of inspection and grading costs required to 
complete proof of export value. 

Defendant, in support of its motion, seeks application of the 
doctrine of collateral estoppel, to the effect that the correctness of 
the appraised value of identical merchandise, having been upheld in 
the first case, is an issue which plaintiff is estopped from raising in 
this case. 

A proper understanding of the first case, however, does not permit 
the application of collateral estoppel in the manner desired by de- 
fendant and requires the denial of defendant’s motion. When the 
court left the appraised value undisturbed in the first case it did not 
do so as a result of a positive determination the appraisement was 
correct. In fact, the court determined the appraisement was erroneous. 
However, since it is a peculiarity of customs law that plaintiff must 
also prove the correct appraisement and since plaintiff failed to do so 
the erroneous appraisement remained in effect. That result is not the 
proper subject for an estoppel in a later case because it was not a precise 
determination in defendant’s favor on the issue of valuation. 

In contrast, certain issues between these parties were decided in 
the full sense of the word in the first case. The relationship between 
plaintiff and Pickle-Mex was found to be too intimate for a sale 
to take place between them. The proper transaction from which to 
begin the determination of export value was found to be the sales 
of cucumbers from Mexican farmers to Pickle-Mex and it was further 
found correct to arrive at the export value by adding to those prices 
the costs incurred by Pickle-Mex in inspecting, grading and packing 
the cucumbers in brine for export. In a second case involving identical 
merchandise imported under the same circumstances it would be 
proper to estop the parties from contesting these issues. But it could 
not be correct to estop them from litigating an issue which was 
not resolved in the first case—the correct value of the imported 
merchandise. 

In this respect these circumstances differ dramatically from the 
facts in J. E. Bernard & Co., Inc. v. United States, 66 Cust. Ct. 545, 
R.D. 11739, 324 F. Supp. 496 (1971). In that case, which marked the 
first reasoned application of the collateral estoppel doctrine to reap- 
praisement litigation in this court, the prior decision from which the 
estoppel derived had reached a definite conclusion as to the correct- 
ness of the appraised value. Consequently, in the later case plaintiff 
was properly estopped from relitigating the issue of the value of identi- 
cal merchandise imported under identical circumstances. Here the 
correct value of the merchandise remains an open question. 
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Based on the supporting affidavit to plaintiff’s motion which estab- 
lishes the facts here as being identical to those in the first Arnold 
Pickle case and based on all the papers and proceedings had herein, 
it is hereby 

ORDERED, DeEcipED, AND ApJuDGED as follows: 

1. The merchandise in issue, cucumbers, packed in brine, exported 
from Mexico, is subject to appraisement on the basis of export value, 
as defined in section 402(b), Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956. 

2. There were no sales of the merchandise in issue between the part- 
nership firms of Pickle-Mex and Arnold Pickle & Olive Co. which 
could support a finding of export value. 

3. The appraisement of the merchandise in issue upon liquidation 
was erroneous as it was predicated on the existence of sales between 
the partnership firm of Pickle-Mex and Arnold Pickle & Olive Co. 

4. The principal market for the cucumbers in issue was Caborca, 
State of Sonora, Mexico. 

5. The merchandise in issue was, in the principal markets of Mexico, 
at the times of exportation freely offered for sale for export to the 
United States by independent farmers in the ordinary course of trade 
at prices which did not vary by quantity and were arrived at by arm’s 
length negotiation, but which did not include the costs and expenses 
incidental to placing the merchandise in condition, packed ready for 
shipment to the United States. 

6. The prices at which the independent farmers in the principal 
markets of Mexico, at the times of exportation of the merchandise in 
issue, freely offered such merchandise in the usual wholesale quanti- 
ties and in the ordinary course of trade for exportation to the United 
States, were prices which constitute an export value for such cucum- 
bers, exclusive of the cost of their packing. 

7. The said export value prices of the independent farmers, as stated 
in paragraph 6 above, and exclusive of the costs of packing, were as 
follows, by grade of cucumbers: 


Grade Price — Per Hundredweight — Pounds 
No. 1 U.S. $4.99 
No. 2 US. $3.99 
No. 3 U.S. $2.99 
Nos. 4 & 5 U.S. $1.50 


8. The export values, section 402(b), Tariff Act of 1930, of the mer- 
chandise in issue, exclusive of the cost of packing, are the prices 
stated in paragraph 7, above. 

It is further OrDERED that defendant’s motion for judgment on the 
pleadings be, and the same hereby is, denied. 








Decisions of the United States 
Customs Court 


Customs Rules Decision 
(C.R.D. 77-6) 


SCM Corporation v. Untrep States (BrotHer INTERNATIONAL 
Corporation, Party-In-INTEREST) 


On Plaintiff's Motion for Three-Judge Panel 


Court No. 77-4-00553 
{Motion denied.] 
(Dated August 15, 1977) 


Stewart & Ikenson (Eugene L. Stewart and Frederick L. Ikenson of counsel) for 
the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Glenn E. Harris, trial 
attorney), for the defendant. 

Tanaka, Walders & Ritger (H. William Tanaka of counsel) for party-in-interest. 


RE, Chief Judge: Pursuant to the provisions of 28 U.S.C. § 255 
(1970), plaintiff moves for the assignment of this action to a three- 
judge panel. 

Section 255, which provides for ‘“Three-judge trials’ in the United 
States Customs Court, states: 


“‘(a) Upon application of any party to a civil action, or upon 
his own initiative, the chief judge of the Customs Court shall 
designate any three judges of the court to hear and determine 
any civil action which the chief judge finds: (1) raises an issue 
of the constitutionality of an Act of Congress, a proclamation 
of the President or an Executive order; or (2) had broad or signifi- 
cant implications in the administration or interpretation of the 
customs laws. 

(b) A majority of the three judges designated may hear and 
determine the civil action and all questions pending therein.” 


Since no issue of a constitutional dimension is presented, plaintiff’s 
motion is based upon the contention that this action involves ‘‘broad 
or significant implications in the administration or interpretation of 
the customs laws.’ 

24 
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Pursuant to 19 U.S.C. §1516(a) (1970), plaintiff, an American 
manufacturer of portable electric and portable manual typewriters, 
filed a complaint charging that portable electric typewriters from 
Japan were being sold at less than fair value within the meaning of the 
Antidumping Act of 1921, as amended, 19 U.S.C. §160 e¢ seg. (1970). 
A broad sketch of the key provisions of this act may be helpful. See 
e.g., F. W. Myers & Co., Inc. v. United States, 72 Cust. Ct. 219, 
220-21, C.D. 4544, 376 F. Supp. 860, 862-63 (1974). 

Under the Antidumping Act of 1921 an American manufacturer 
may file a complaint with the Secretary of the Treasury to protest 
actual or threatened injury to an industry or the establishment of an 
industry. The Secretary has the duty to determine whether that 
class or kind of imported merchandise is being sold, or is likely to be 
sold in the United States or elsewhere, at less than fair value. The act 
also provides for the issuance of a notice withholding appraisement in 
advance of a finding of sales at less than fair value, or as soon as the 
Secretary has reason to believe or suspect the existence of such sales. 
This provisional remedy precludes importers, during the pendency 
of an investigation, from escaping a subsequent dumping duty as- 
sessment on the imported merchandise. 

If the Secretary issues an affirmative finding of sales at less than 
fair value, the matter is referred to the International Trade Commis- 
sion. The Commission must then determine whether an industry in 
the United States is being or is likely to be injured, or is prevented 
from being established, by reason of the less than fair value sales. 
If the Commission makes an affirmative finding of injury or likelihood 
of an injury, the Secretary of the Treasury must publish in the 
Frprrau Reaister notice of his determination as well as the findings 
of the Commission. Under the Antidumping Act these administrative 
decisions comprise the “dumping findings.” As a consequence of the 
finding of “dumping,” the imported merchandise is assessed with 
additional duties. 

Specifically, when a dumping finding has been published, all 
imported unappraised merchandise described in the finding, and 
entered or withdrawn from the warehouse for consumption not more 
than 120 days before the question was presented to the Secretary, is 
subject to assessment of a special dumping duty. The special dumping 
duty is about equal to the difference between the purchase price or 
exporter’s sales price, and the foreign market values. 

In this action, after receipt of the plaintiff’s complaint, the Secretary 
of the Treasury initiated an investigation which resulted in the publi- 
cation of a determination that sales of portable electric typewriters 
from Japan were being or were likely to be sold at less than fair value. 
Thereupon the International Trade Commission conducted its 
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investigation and rendered a negative determination, i.e., that an 
industry in the United States is not being or likely to be injured, or 
prevented from being established, by reason of the less than fair 
value sales. In summary, the Commission reached a negative injury 
determination, and therefore no dumping finding was published. 

One of the issues before the court is whether it has subject matter 
jurisdiction of an action brought by an American manufacturer 
challenging the correctness of a negative injury determination 
made by the International Trade Commission under the Anti-dumping 
Act of 1921, as amended. 

Thus jurisdictional question, plaintiff’s counsel asserts, is of “great 
significance not just to the plaintiff herein, but to the entire com- 
munity of American manufacturers which have invoked or may 
invoke in the future the remedies provided by the Antidumping Act.’ 
Furthermore, plaintiff states that if the court decides affirmatively 
on the jurisdictional question, then a three-judge panel should also 
be impaneled to decide the substantive question whether the Inter- 
national Trade Commission, in reaching a negative injury determina- 
tion, misconstrued and misapplied the pertinent statutes. 

Defendant concurs in plaintiff’s motion for a three-judge panel on 
the jurisdictional question, but it opposes assigning a three-judge 
panel to hear and determine the merits of the action. The party-in- 
interest, Brother International Corporation, the importer of record 
and consignee of the imported merchandise, agrees with defendant’s 
position. 

While defendant agrees that a three-judge panel should be desig- 
nated by the chief judge to decide the jurisdictional issue, it empha- 
sizes that plaintiff has made no showing that a decision on the merits 
would have “broad or significant implications in the administration 
or interpretation of the customs laws” within the statutory provision. 

Apart from the assertion that the jurisdictional question is of great 
significance “to the entire community of American manufacturers,” 
no other reason is stated in any of the briefs of the parties to support 
the request for a three-judge panel. 

Under the provisions of section 255(a) the chief judge is authorized 
to designate a three-judge panel if he finds the conditions set forth in 
either of its two subdivisions. Pursuant to subdivision (1) the chief 
judge must find that the action raises an issue of constitutionality. 
Under subdivision (2) he must find that the case “has broad or 
significant implications in the administration or interpretation of the 
customs laws.” Clearly, therefore, a party requesting a three-judge 
panel must establish the facts which warrant the finding. 

An application for a three-judge panel under subdivision (2) should 
not be granted unless special or exceptional circumstances indicate 
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that the action has “broad or significant implications in the adminis- 
tration or interpretation of the customs laws.” Surely it is not a suffi- 
cient reason to designate a three-judge panel that a case, by virtue 
of its precedential value, will affect other parties similarly situated. 
Even if the request is unopposed, the chief judge still must determine 
if the circumstances warrant impaneling a three-judge panel. See 
United Merchants, Inc. v. United States, 67 Cust. Ct. 601, C.R.D. 
71-2, 328 F. Supp. 1403 (1971). 

It is to be noted that 28 U.S.C. § 255 (1970) which provides for 
“Three-judge trials” is an exception to a primary objective of the 
Customs Courts Act of 1970! which legislated the trial of customs 
cases by a single judge. That act, which modernized and strengthened 
the procedures before the United States Customs Court, represented 
a marked departure from past practice. Previously, a majority of 
cases were heard by a three-judge panel. The legislative history of the 
Customs Courts Act of 1970 clearly manifests that an objective of 
the act is to conserve judicial manpower and to reduce the procedural 
delays which resulted from the inability to dispose of all of the issues 
by a single judge.’ 

The present legislative policy is expressly set forth in 28 U.S.C. 
§ 254 (1970) which declares that the ‘judicial power of the Customs 
Court with respect to any action, suit or proceeding shall be exercised 
by a single judge .. . .”* This provision reflects the congressional 
intent that only upon a showing of exceptional circumstances does the 
1970 act contemplate the appointment of a three-judge panel. 

A comparable legislative purpose is found in the history * of the 
recent amendment governing a three-judge panel in the United States 
district courts [Public Law 94-381]. Of particular interest is the 
restriction imposed upon its use to cases of congressional or state 
reapportionment, or when specifically required by act of Congress. 

The interpretation and application of customs laws is the function 
and role of the United States Customs Court, and cases of novel 
impression are almost commonplace. Only a few decisions need be 
cited as examples of the far-reaching questions determined by a 
single-judge court in customs cases. In Globemaster, Inc. v. United 


1 Public Law 91-271. 

3 See House Report No. 91-1067, 91st Cong., 2d Sess. (1970). 

3‘*§ 254, Single-judge trials. 

Except as otherwise provided in section 255 of this title, the judicial power of the Customs Court with 
respect to any action, suit or proceeding shall be exercised by a single judge, who may preside alone and hold 
& regular or special session of court at the same time other sessions are held by other judges.’’ 

4 Senate Report No. 94-204, on the amendment ofa three-judge panel bill of the district courts, contains the 
comment that: ‘‘ Three-judge court procedure has recently been termed by one scholar, ‘the single worst 
feature in the Federal judicial system as we have it today.’ It has imposed a burden on the Federal courts 
and has provided a constant source of uncertainty and procedural pitfalls for litigants.’’ 
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States, 68 Cust. Ct. 77, C.D. 4340, 340 F. Supp. 974 (1972), the issue 
was whether the importer could be relieved of the statutory require- 
ment of marking the country of origin upon imported merchandise by 
the payment of additional duty. In Suwannee Steamship Company v. 
United States, 70 Cust. Ct. 327, C.R.D. 73-3, 354 F. Supp. 1361 
(1973), the question presented was whether this court had jurisdiction 
to review the discretionary authority conferred on the Secretary of 
Treasury in the remission of duties assessed on repairs made in foreign 
ports. In American Customs Brokerage Co., Inc., a/e Astral Corp. v. 
United States, 72 Cust. Ct. 245, C.D. 4546, 375 F. Supp. 1360 (1974), 
the court was called upon to determine what constitutes an ‘‘importa- 
tion” within the meaning of the customs laws. In Andrew Akins v. 
United States, 76 Cust. Ct. 15, C.D. 4629, 407 F. Supp. 748, (1976), 
aff'd, 64 CCPA , C.A.D. 1185, 551 F. 2d 1222 (1977), the court 
held that article III of the Jay Treaty of 1794, under which plaintiff 
claimed exemption from imposition of customs duties, was abrogated 
by the War of 1812 and by subsequent inconsistent legislation by 
Congress. In Pasco Terminals, Inc. v. United States, 76 Cust. Ct. 204, 
C.D. 4658, 416 F. Supp. 1242 (1976), appeal pending, the court dis- 
missed plaintiff’s suit against the imposition of dumping duties on 
imported sulphur on the ground that the plaintiff lacked standing. 
In Voss International Corp. v. United States, 78 Cust. Ct. a. 
4698 (1977), the court held that the determination of injury by the 
Tariff Commission [now the International Trade Commission], 
achieved by a two to two vote of the five members of the Commission 
who attended the meeting, was valid under the provisions of 19 U.S.C. 
§ 160(a) (1970). Indeed, cases raising issues involving’ the interpreta- 
tion of the Anti-dumping Act of 1921 have been resolved exclusively 
by a single judge of this court. Some examples are: Matsushita Electric 
Industrial Company, Ltd., et al. v. United States Treasury Department 
et al., 67 Cust. Ct. 328, C.D. 4292 (1971), aff'd, 60 CCPA 85, C.A.D. 
1086, 485 F. 2d 1402(1973); F. W. Myers & Co., Inc., v. United States, 
supra, Azufrera Panamericana, S.A. v. United States, 74 Cust. Ct. 97, 
C.D. 4591 (1975); Pasco Terminals, Inc. v. United States, supra; and 
Voss International Corp. v. United States, supra. Many other examples 
could be cited. 

In the absence of a showing of special factors or circumstances 
that warrant the designation of a three-judge panel, the judicial 
power of the Customs Court shall be exercised by a single judge. 

The plaintiff’s motion that the chief judge designate a three-judge 
panel in this action is denied. 
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Judgment of the United States Customs Court 
in Appealed Case 


Aveust 17, 1977 


Apprat 76-17.— United States v. Ataka America, Inc.—F 1nERscopeE— 
Mepicat-OpticaL INstRuMENT—ELEctTro-MepicaL APPARA- 
tus—TSUS.—C.D. 4637 reversed March 10, 1977 (C.A.D. 
1184), petition for rehearing denied May 5, 1977. 





Appeal to United States Court of Customs 
and Patent Appeals 


ApPpEAL 77-26.—United States v. Paul M. W. Bruckmann.—Parts 
or Gas Lamps: Stems anp Tops—ILLuMINATING ARTICLES 
AND Parts THEREOF, OTHER—INCANDESCENT Lamps, Parts 
or—TSUS—Summary Jupement. Appeal from C.D. 4702. 





This case involves the question of proper tariff classification of 
parts of street lamps designed to be operated by gas consisting of: 
(1) 100 articles invoiced as ‘‘gas lamp stem”’; (2) 100 articles invoiced 
as “gas lamps complete” consisting of gas lamp “stems” and gas 
lamp ‘‘tops,’’ with the stems and tops packed in separate cases; and 
(3) 50 articles invoiced as ‘gas lamps complete” also consisting of 
gas lamp ‘“‘stems’”’ and gas lamp “tops,” with the stems and tops 
packed in separate cases. The stems and tops were classified under 
item 653.39, Tariff Schedules of the United States, as other illuminat- 
ing articles and parts thereof of base metal and assessed with duty 
at the rate of 19 percent ad valorem. Plaintiff-appellee claimed that 
the gas lamp stems, while parts of street lamps, are properly classifiable 
under item 652.93, as modified by T.D. 68-9, as columns, pillars, 
posts, beams, girders and similar structural units, and dutiable at 
2.5, 2 or 1.5 percent, depending upon the date of entry. Alternatively, 
plaintiff claimed that since the gas lamp stems are parts, they are 
classifiable under item 653.30, as modified by T.D. 68-9, which is 
under the heading “Illuminating articles and parts thereof of base 
metal’ and covers incandescent lamps, designed to be operated by 
gas, dutiable at the rate of 9, 7 or 6 percent, depending upon the date 
of entry. Plaintiff further claimed that the imported gas lamp tops 
are, as parts, also classifiable under item 653.30, supra. The Customs 
Court denied defendant’s motion for summary judgment; granted 
plaintiff’s cross-motion for summary judgment; and directed the 
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district director at the port of Mobile to reliquidate the imported 
lamp stems and tops under item 653.30, as modified by T.D. 68-9. 

It is claimed that the Customs Court erred in sustaining the 
plaintiff’s (appellee’s) claim that the merchandise was properly 
classifiable under item 653.30, supra; in finding and holding that 
item 653.30 encompasses ‘‘parts” of the named articles; in not finding 
and holding that parts of the “illuminating articles’? encompassed 
in the superior heading preceding items 653.30 through 653.39 of the 
tariff schedules are provided for in item 653.39; in not affirming the 
classification of the merchandise under item 653.39, swpra; in deciding 
and holding that the “statutory provisions involved here are quite 
similar in form to the statute” before the court in Velan Steam Spec. 
et al. v. United States, 57 CCPA 58, C.A.D. 976, 420 F.2d 1399 (1970) ; 
in deciding contrary to the law and contrary to the clear legislative 
intent underlying the enactment of items 653.30-653.39, supra. 








Index 


US. Customs Service 


Treasury Decisions: T.D. No. 
Cotton textile products; restriction on entry; Haiti-._._..-.--___- 77-217 
Cotton and manmade fiber textile products; restriction on entry: 

INNES S00 CC TMNNLG. 2 tS Ser ee ie a ine at oem 77-219 

Eee ION ee fee noc aa ote ddncne ee oumecas 77-216 

Repttblic of ‘the Philippines _ ../. .. 2/202. 222 iets 77-215 
Customs Service decisions: 

Customhouse brokers; solicitation of business. ....-...._----- 77-218 

Tariff classification; plastic tubing reinforced with nylon_--_--_- 77-220 

Customs Penalty Decision: C.P.D. No. 
Violation of 19 U.S.C. 1459; notice of penalty._.._.._.-_.-..----_-- 77-2 


General Notice: 


Country of origin marking; change of position; radios, stereo systems, tele- 
vision sets, and other similar consumer electronic products; p. 18. 


Customs Court 


Appeal to U.S. Court of Customs and Patent Appeals (p. 32): 
Appeal: 
77-26—Parts of gas lamps; stems and tops; illuminating articles and 
parts thereof, other; incandescent lamps, parts of; TSUS; summary 
judgment, C.D. 4702 


Construction: 
Antidumping Act of 1921, as amended, C.R.D. 77-6 
Customs Courts Act of 1970, Public Law 91-271, C.R.D. 77-6 
U.S. Code: 
Title 19: 
Section 160 et seg., C.R.D. 77-6 
Section 1516(a), C.R.D. 77-6 
Title 28, sections 254, 255, C.R.D. 77-6 


Judge, single; motion for assignment of action to three-judge panel, C.R.D. 77-6 
Judgment in appealed case (p. 32): 
Appeal: 
76-17—Fiberscope; medical-optical instrument; electro-medical ap- 
paratus; TSUS 
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Legislative history; House Report No. 91-1067, 91st Cong., 2d Sess. (1970), 
C.R.D. 77-6 


Motion for assignment of action to three-judge panel; Judge, single, C.R.D. 77-6 


Reappraisement decision: 
Issue: 

Collateral estoppel—A decision in which the appraised value of mer- 
chandise is allowed to remain in effect, not as the result of a finding 
as to its correctness, but because plaintiff, after proving the error of 
the appraisement, fails to prove the correct value, does not estop 
plaintiff in a later case from litigating the issue of the correct value 
of identical merchandise imported under identical circumstances. 
J. E. Bernard & Co., Inc. v. United States, 66 Cust. Ct. 545, R.D. 
11739, 324 F. Supp. 496 (1971) distinguished. Arnold Pickle & Olive 
ORI OME Cie oe 0s care b 6S we RE ee ee ga 

Merchandise: 
Cucumbers in brine, C.D. 4712 


Single-judge trials; three-judge trials, C.R.D. 77-6 


Three-judge trials; single-judge trials, C.R.D. 77-6 
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